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Project Title: ACCESS TO CHILDREN IN CUSTODY PROCEEDING: RIGHT OR 
RESPONSIBILITY? 
Author Name(s):Normi Abdul Malek 
Department/Kulliyyah/Institute/Centre:AIKOL 
 
Abstract: Many a time, a divorce proceeding will usually be followed by a custody proceeding.  
If the custody of a child is given to one party, the other party will usually be given access or the 
opportunity to see or visit the child. A question arises as to whether this access is solely a right 
or at the same time a responsibility on the part of the parents. If it is a right, whether it is an 
absolute or limited right? Are there situations or circumstances where a parent might not be 
allowed to exercise his or her right? What if the children themselves refuse to see their parent? 
This paper will examine the above issues from both the civil and Islamic law perspectives.  The 
emphasis will be on Malaysian law but comparison will be made to other jurisdictions such as 
English and Scottish. 
 
Key words: Access, Right, Responsibility, Child, Parent, Interests 
 
Introduction: The law regarding access to the child pertaining to non Muslims is governed by 
the Law Reform (Marriage and Divorce) Act 1976 (LRA).  With regard to Muslims, besides 
Islamic law in general, various states enactments are applicable.  For the purpose of this 
research, Islamic Family Law (Federal Territories) Act 1984 (IFLA) will be used. This research 
attempts to highlight these two laws governing the law of access to the child in Malaysia. The 
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research also tries to answer the question as to whether access is regarded more as a right rather 
than a responsibility or otherwise.   
 
Background: In most situations, access is considered as a right.  Section 89(2) of the LRA 
provides the law with regard to this. Many cases establish that the one who is not given custody 
will be given the right of access.  In the case of Foo Kok Soon v Leony Rosalina,
1
  the court 
mentioned that access is a parental right and this right is essential to both the parent deprived of 
custody as well as the children.
2
  This right will be upheld and promoted in most of the 
situations as illustrated in the case of T v. T 
3
.  The question arises as to whether access is an 
absolute right?  Can a parent be denied access? Can access also be regarded as a responsibility 
and not merely a right? All these questions will be anwered in this research. 
 
Objectives:1. To observe what is the position of the law in Malaysia with regard to access. 
2. To find out what are the position of access in other jurisdictions especially 
English and Scottish. 
3. To discover what Islam provides with regard to law of access 
4. To make comparison among the laws and jurisdictions and to suggest 
improvement to the Malaysian law applicable both to Muslims and non-Muslims. 
               
Methodology: This research is mainly library research. The statutes relevant to the law of 
access are the main reference supported by decided cases reported in various journals in 
Malaysia.  Some comparisons with other jurisdictions such as English and Scottish are also 
made in order to improve the law in Malaysia.  With regard to Islamic Law, classical Islamic 
books are the main source of reference. Besides, reported cases from Shariah Court are the 
second main reference. 
 
Findings: Access can be both; responsibility and right.  It can be a right from the view 
point of a parent who wants to exercise his right to see and visit the child.  On the other 
                                                 
1
 [1998] 4 CLJ Supp 289. 
2
 See also Chang Ah May [1991] 1 CLJ 309; In Re Sim and Chia [1993] 3 CLJ 254; Re T (A Minor) [1993] 1 
AMR 21; Kali a/p Kuppusamy v Tharmalingam a/l Maniam [2008] 7 MLJ 24.  
3
  [1966] 2 MLJ 302. 
RMC/End of Project Report Form 
Page | 6 
Modified on 14th September 2010 
hand, it can be considered as an obligation on the part of the parent to see and visit the 
child in order to ensure the development of the child.  This sense of responsibility is 
especially important in the case of some parents who seem to forget the fact that he or 
she has a child or children who is or is living with other person who also need his or her 
attention.  This is in line with Article 9(3) of the United Nation Convention on the 
Rights of the Child.  
 
Conclusion: It seems that the legal provisions in Malaysia with regard to access are focusing 
more on its ‘right’ perspective rather than ‘obligation’ perspective.  Nevertheless, from the 
discussion, it can be seen that other jurisdictions, such as English and Scottish, consider access 
not only as a right but more importantly also as an obligation on the part of the parent.  This is 
important in order to ensure the fact that the child’s need to be cherished regardless of whether 
their parents are living together or separately is not taken lightly by the parents.  This is 
especially true in the case of some parents who seem to forget the fact that they actually have 
children who are living with other person and these children are waiting and longing for their 
attention, supervision and love. Thus, it is suggested that, the fact that access should also be 
considered as obligation and not merely right should be embodied in the current legislations for 
both Muslims and non-Muslims. 
From the Islamic perspective, we may conclude that access is a right as well as an 
obligation on the part of the parent.  It is considered as a right in the sense that the one who is 
not given custody will have the opportunity to see and visit the child as a way to release his or 
her longing to the child.  It is considered as an obligation in the sense that, especially in the case 
of a father, it is his responsibility to make sure that the child is brought up as a good person.  
Thus, his responsibility towards the child in terms of general upbringing, education, discipline, 
future career etc will never diminish even though the child is living with the other parent.  
 
 
Future Plan of the research: To what extent other persons (other than parents such as paternal 
grandparents, maternal grandparents, aunt, uncle) will have right/responsibility to access?   
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Summary of Research Report: Access can be both; responsibility and right.  It can be 
a right from the view point of a parent who wants to exercise his right to see and visit the 
child.  On the other hand, it can be considered as an obligation on the part of the parent 
to see and visit the child in order to ensure the development of the child.  This sense of 
responsibility is especially important in the case of some parents who seem to forget the 
fact that he or she has a child or children who is or is living with other person who also 
need his or her attention.  This is in line with Article 9(3) of the United Nation 
Convention on the Rights of the Child.  
 
 It seems that the legal provisions in Malaysia with regard to access are focusing more on its 
‘right’ perspective rather than ‘obligation’ perspective.  Nevertheless, from the discussion, it can 
be seen that other jurisdictions, such as English and Scottish, consider access not only as a right 
but more importantly also as an obligation on the part of the parent.  This is important in order 
to ensure the fact that the child’s need to be cherished regardless of whether their parents are 
living together or separately is not taken lightly by the parents.  This is especially true in the 
case of some parents who seem to forget the fact that they actually have children who are living 
with other person and these children are waiting and longing for their attention, supervision and 
love. Thus, it is suggested that, the fact that access should also be considered as obligation and 
not merely right should be embodied in the current legislations for both Muslims and non-
Muslims.  From the Islamic perspective, we may conclude that access is a right as well as an 
obligation on the part of the parent.  It is considered as a right in the sense that the one who is 
not given custody will have the opportunity to see and visit the child as a way to release his or 
her longing to the child.  It is considered as an obligation in the sense that, especially in the case 
of a father, it is his responsibility to make sure that the child is brought up as a good person.  
Thus, his responsibility towards the child in terms of general upbringing, education, discipline, 
future career etc will never diminish even though the child is living with the other parent.  
